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Il contributo si propone di analizzare la relazione tra ambiente e paesaggio per
quanto riguarda l'ubicazione delle fonti energetiche rinnovabili e tenta di
dimostrare il ruolo svolto dalla pianificazione urbana nelle scelte di insediamento
degli impianti. Successivamente, vengono esaminati lo scenario italiano e la
legislazione europea. Gli impianti vengono esaminati come possibile soluzione al
conflitto tra ambiente e paesaggio.

The paper aims at analysing the relationship between environment and landscape
regarding the siting of renewable energy sources. The contribution attempts to
demonstrate the role of urban planning in energy plant settlement choices. The
Italian scenario and European legislation are examined. Agrivoltaic plants are
examined as a possible solution to the conflict between the environment and the
landscape.

Summary: 1. Introduction.- 2. The placement of renewable energy plants: why is it
an urban planning issue?- 3. The European legal framework for renewable energy
sources.- 4. The placement of renewable energy sources as a planning issue.- 4.1 The
European perspective.- 4.2 The Italian case.- 5. The innovations of the agrivoltaic
plants.- 6. Conclusions.
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1. Introduction

This paper aims at investigating the relationship between environment and
landscape in terms of the implementation of renewable energy sources.
The objective of the paper is to demonstrate the centrality of urban planning
with respect to the issue of the implementation of renewable energy sources. To
this end, a comparative analysis will be carried out between the European
regulations and the Italian law on this matter.
Although, historically, planning has been considered far from the influence of
European law, the European dimension is increasingly prominent in urban
planning forecasts

[1]

. Indeed, considering that environmental law and planning
law are linked, since one of the main focuses of good planning is how it preserves
the environment

[2]

, however difficult their relationship may sometimes be, it is
not unexpected that planning law is increasingly shaped by European
environmental law

[3]

.
In the current context of development and centrality of environmental
protection, the implementation of renewable energies, as a functional tool for
achieving national and European climate objectives and realising a sustainable
energy system, has repeatedly clashed with landscape protection.
On this regard, the focus will be on the typology of agrivoltaic systems, which
combine the photovoltaic structure with the agricultural use of the land,
managing to avoid land consumption.
It should be noted that the landscape and its cultural dimensions

[ 4 ]

 have
constituted, and still constitute, one of the most complex obstacles to the
location of RES plants. The intention of this text is to underline how, as a result
of an ever more present climate change, it is necessary to operate an equal balance
between environmental and landscape interests, and that urban planning tools
are the most suitable ways to achieve this.

2. The placement of renewable energy plants: why is it an
urban planning issue?

From a historical perspective, energy transitions can be defined as epochal events.
Think of the transition from wood to coal in the 19th century, and from coal to
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oil in the 20th century. Today, we are getting closer and closer to a change of
pace; renewable sources are not satisfying whole energy needs, but are helping to
establish a new model of electricity production. In the context of the ongoing
energy transition, there is a need for public intervention to ensure that the
environmental objectives of the new energy strategies are met at European level
and for individual member states

[5]

.
The concept of energy transition is crucial in the fundamental paradigm shift in
society prescribed by the Paris Agreement

[6]

, with local, regional, national and
global implications for the overall goal of drastically reducing greenhouse gas
emissions. The energy sector, as one of the most important contributors to global
climate change, is among the most significant areas for action. In these terms, the
actual energy transition is not only essential for social and economic functionality
and stability, but is also intimately linked to everyday life

[7]

.
The development of renewable energy is among the seventeen goals of the 2030
Agenda on Sustainable Development

[8]

, in which the values of development and
the environment seem to converge; once the present phase of mere
contraposition will be overcome, a new phase based on their composition will
arrive.
This objective has been further strengthened by the general principle of
integration in Article 7 TFEU, which states that the Union shall ensure
consistency between its policies and activities, taking into account all its
objectives and in accordance with the principle of conferred powers. This
principle is found in some secondary legislations, such as those establishing the
strategies related to the promotion of the use of energy from renewable sources

[9]

.
Already the European Court of Justice, Judgment 13 March 2001, C-379/98

[10]

,
clarified the link between renewable energy sources and the environment, as these
contribute to the reduction of greenhouse gases.
The problem is that landscape and its cultural dimensions are one of the most
complex obstacles to the location of RES plants: the protection of the landscape
is configured within a set of interests that belong to the cultural sphere since they
relate to the area of man's spiritual activities, as recognised by careful case law

[11]

.
In fact, the European Landscape Convention already states for the countries
taking part to the convention (art. 5, lett. a) «to recognise landscapes in law as an
essential component of people’s surroundings, an expression of the diversity of their
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shared cultural and natural heritage, and a foundation of their identity»
[12]

.
It is widespread in academic literature, not just legal literature, the idea that socio-
cultural, legal, aesthetic and ethical considerations should be added to economic
and environmental assessments when the goal is to achieve integrated sustainable
development. There are several possible tools for urban sustainability that take
this perspective into account

[13]

, addressing it as a multi-criteria decision
[14]

. One of
the characteristics of ecological transformation is multi-level governance, since
many different actors have become essential. Among the so-called “non-state”
actors, cities gain influence for many reasons: their proximity to territorial issues,
their possibility to capture and demonstrate the concrete results of their efforts
on local topics, such as housing conditions, mobility and public procurement,
and above all the damages they have experienced and will experience as a result of
climate change such as floods, heat waves, and water shortages

[15]

.
In these terms, the placement of renewable energy plants arises as an urban
planning issue. It is necessary to use planning tools, but above all to think in a
planning perspective, in order to realise an effective location of the plants, that
takes into account the possible contraposition between environmental and
landscape interests

[16]

, as well as the contraposition between local communities and
higher legislators

[17]

. It is important to stress that environment and landscape are
embodied in the same physical dimension, that one of the territory, the site of a
multiplicity of conflicting interests and different uses.
In order to solve the conflict between environment and landscape, the
hierarchical perspective alone emerges as insufficient

[ 1 8 ]

. It is necessary an
integration of interests that can be implemented through co-planning and
negotiation techniques, that is by realising a balancing of interests, based not on
the superiority of the administration that holds the interest, but on the cogency
of logical arguments. This point was introduced into the planning process
through the Strategic Environmental Assessment (SEA)

[19]

.

3. The European legal framework for renewable energy
sources

In recent times, the pressure towards the development of renewable energy
sources is set in the context of the ongoing energy crisis, which has put the issue
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of energy supply at the centre
[20]

. Therefore, the ongoing energy transition has
entailed numerous changes in the supranational institutional architecture

[21]

.
Exceptionally high energy prices threaten the affordability of energy supplies,
exposing the most fragile consumers to energy poverty

[22]

.
Because of the economic and geopolitical shock, the European Commission has
provided guidance to member states on measures to protect their consumers,
while attempting to limit distortions in the EU energy market. Thus, the energy
market management, in contrast with other sectors, provides an example of
integration inside the EU and it is an example for other countries seeking to
benefit from similar synergies

[23]

.
The official recognition of the EU competence in energy matters, albeit shared
with that one of the member states, is the final step in a long journey starting
with the Maastricht Treaty, which already included among the competencies
devolved to the Community that one about "energy measures"

[24]

.
This tension between the need to collaborate in order to achieve the Union's
energy goals, even to confront the climate crisis, on the one hand, and the
reluctance of Member States to empower the European level, on the other, has
been one of the crucial element in the development of renewable energy
sources

[25]

.
After Maastricht, the development of renewable sources of energy is the object of
different acts of soft law from the end of XX century. The first directive

[26]

 set
targets by 2010. The goal is to focus on the commitments arising from the Kyoto
Protocol. For the first time, streamlined authorisation procedures for the location
of plants are envisaged

[27]

. In this context, there is also the transition from the use
of non-binding documents that identified the European orientation to the
development of specific regulation in this area with a binding character.
Subsequently, Directive 2009/28/EC (so-called RED I, “Renewable Energy
Directive I”) marked a paradigm shift and inaugurated “the second generation”

[28]

of directives, while defining renewable energy
[29]

. This directive, as part of the
more general “20-20-20 Climate-Energy Package”, stipulated that the
contribution of renewable energy sources must reach 20 per cent of the total,
that energy efficiency is to be improved by 20 per cent and that greenhouse gases
are to be reduced by 20 per cent. National governments are responsible for the
removal of barriers to the large-scale use of renewable energy, e.g. in grid access
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design, congestion management, balancing markets, but most importantly in
planning regimes and administrative processes

[ 3 0 ]

. All actions require a
commitment from national administrations to ensure their achievement 

[31]

.
In more recent times, the centrality of the European Union in establishing
policies promoting renewable energy sources has been reaffirmed in other acts
aimed at implementing the deployment of RES installations such as Directive
2018/2011/EU (so-called RED II, “Renewable Energy Directive II”). This act
was adopted as part of the “Clean energy for all Europeans’ package”

[32]

.
The legislation about environmental protection has accelerated significantly in
recent years. The European Green Deal

[33]

 and the European Climate Law
[34]

explicitly set the goal of EU climate neutrality by 2050
[35]

. This led to a major
evolution in the action of public authorities, which had to take into account the
emergency dimension of the issue of protection and come to terms with
unexpected instruments, such as “climate litigation”

[36]

.
An important change of approach was also brought about by the establishment
of the Next Generation EU

[37]

, the plan to ensure European recovery after the
Covid-19 pandemic

[ 3 8 ]

. In this scenario, ecological policies have become a
fundamental tool for the development of society as a whole, even going beyond
the logic of sustainable development

[39]

, until the approval of the “Fit for 55”
package in 2021

[40]

, which set the target of reducing carbon dioxide emissions by
2030 to 55 per cent of 1990 levels.
Thus, the principle of maximum deployment of renewable energy emerges from
the European legal framework

[41]

.
The above mentioned energy crisis has brought the challenge of energy transition
back to the centre of the energy debate

[42]

: the REPowerEU plan
[43]

 was approved
with the aim of reducing dependence on Russian gas by two-thirds

[44]

. The plan is
complemented by the EU Solar Energy Strategy

[45]

. For the first time, this strategy
makes it explicit the need for member states to identify “go-to areas”, i.e. areas
suitable for hosting renewable energy installations where it will be possible to use
simplified authorised procedures. In the general phase of ecological transition,
the release of Regulation 2022/2577/EU

[46]

, which establishes a framework to
accelerate the deployment of renewable energies, is part of the process.
In particular, one of the temporary measures provided introduces a relative
presumption, whereby projects for the installation of renewable energy sources
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are considered to be of overriding public interest
[47]

 and of concern for public
health and safety, unless there is clear evidence of serious adverse effects on the
environment. Member States may also apply this presumption in the regulation
about landscape

[48]

. Regulation allows Member States, under certain conditions, to
ensure environmental objectives, by introducing exemptions from certain
environmental evaluation requirements laid down in Union ecological legislation
for renewable energy projects

[ 4 9 ]

. This act provides Member States with an
effective tool to accelerate the deployment of renewable energy with related
infrastructure projects, ensuring a balance between the need to deploy
renewables at a much faster pace and the need to protect environmentally
sensitive areas; in particular, the environmental integrity of the “Natura 2000”

[50]

sites is preserved. In addition, the rule introduces time limits to the duration of
the authorised procedure for the installation of solar power plants

[51]

 and the
adoption of significant silence procedures for plants with a capacity of less than
50 kW

[52]

.
This is because the principle of energy solidarity, as recalled by the CJEU,
judgment 15 July 2021, C-848/19, has returned central

[53]

. The European Court
of Justice confirmed that energy solidarity is a justiciable principle of primary EU
law, with far-reaching consequences for EU energy and climate law

[54]

; in fact, an
increase in the deployment of renewable energy sources in one Member State
would affect the other Member States as a great renewable energy capacity of one
Member State will affect the overall reduction in gas demand throughout the
EU

[55]

. As a matter of fact, Reg. 2022/2577 itself recalls art. 122 TFEU, about the
spirit of solidarity between Member States, in the consideration of an urgent
action in energy areas

[56]

.

4. The placement of renewable energy sources as a planning
issue

This article compares different aspects of renewable energy law in the European
perspective and in Italy, including the way in which RES plants are established.
The use of comparative law provides us with an insight into the form and
formation of parallel legal institutions. As a legal research method, it can facilitate
the analysis of legal problems common to several jurisdictions: legislators and
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courts look to other jurisdictions at least for inspiration in an attempt to improve
responses to common problems

[57]

. The European renewable energy regulatory
framework was chosen for comparison with the equivalent framework in Italy
for a number of reasons. Among these, although the two jurisdictions have
elements in common, as well as to some degree a hierarchical relationship, the use
of different mechanisms for balancing interests contributes to a better
appreciation of the complexity of the renewables issue.

4.1 The European perspective

With regard to the perspective of urban planning analysis, the ongoing energy
transition towards renewable energies entails a drastic change in planning tools.
In European countries, in the existing regulatory and administrative framework
of the electricity sector, there is an industrial structure based predominantly on a
small number of large plants. In fact, administrations are used to dealing with a
few very powerful companies. This perspective is reversed in the new renewable
energy regulatory framework. Renewable energy plants that produce green
electricity are smaller, dispersed and growing in number (small hydropower
plants, solar or wind power plants). But the introduction of these plants bring to
drastic changes in approval procedures and requirements that may be an obstacle
especially for small and medium-sized companies

[58]

. It also entails unprecedented
problems such as the connection to existing electricity grids with technically
feasible conditions and at reasonable costs

[59]

.
In order to delve into the settlement of renewable energy sources and to analyse
the points of contact with planning regulations, it is necessary to start from the
analysis of Directive 2018/2001/EU (so-called RED II), which, in Article 15, par.
7, introduces the concept of “suitable areas”, stating that «Member States shall
carry out an assessment of their potential of energy from renewable sources and of
the use of waste heat and cold in the heating and cooling sector. That assessment
shall, where appropriate, include spatial analysis of areas suitable for low-
ecological-risk deployment and the potential for small-scale household projects and
shall be included in the second comprehensive assessment».
Even if in the literal dimension of the European rule of 2018 the identification of
suitable areas is only functional to the assessment of the overall energy potential
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from RES of each individual state, some member states, in particular Italy, have
provided a facilitated authorisation scheme on this regard.
Such provisions by member states paved the way for amendments to the directive
in question, leading to the approval of Directive 2023/2413/EU.
The most recent Directive 2023/2413/EU, later RED III directive , in fact
returns to these issues. In particular, the new regulation was born out of a
twofold need: first, to help the Union meet its emission reduction commitments
with a view to sustainable development. Secondly, it was necessary to revise the
regulation in light of the new energy challenge posed by the outbreak of the war
in Ukraine. In the directive, the target for the consumption of energy from
renewable sources is raised to 42.5%, by 2030

[60]

.
The novelty on which this work will focus most, and which has the greatest
impact in the planning sphere, concerns the objective of simplifying procedures
for the approval of renewable energy projects. The areas chosen for the
installation can be defined as homogeneous areas, on land or sea, where the
deployment of renewable energy plants, of one or more types, is not expected to
have significant environmental impacts. The directive calls on Member States to
designate in advance specific areas as “renewable energy acceleration zones”,
which can be identified after mapping. These zones should be particularly
appropriate for the development of renewable energy projects, distinguishing
between different types of technology, considering that the deployment of the
specific type of renewable energy should not lead to significant environmental
impacts. Nevertheless, when designating these areas, Member States should avoid
conservation areas and consider restoration plans and suitable mitigation
measures

[61]

. After identifying these reference areas, Member States should be able
to prepare a plan for all renewable energy acceleration zones, and each plan
should be subject to an environmental evaluation. Thus, there seems to be an
obligation on Member States to use planning instruments to identify areas where
RES installations are to be located.
The paper proceeds to assess the problematic profiles of the changes introduced
by the latest RED III framework in the renewable energy sector.
Decarbonization, and therefore the principle of wider diffusion of renewable
energy sources, have acquired such centrality as to determine what is defined by
some as an implicit hierarchisation with respect to landscape instances

[62]

.
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Firstly, the mapping required from States for the definition of the acceleration
zones imposes particularly fast timeframes, thus leading to difficulties on the
yield. Secondly, within these “renewable acceleration zones”, all renewable energy
projects should benefit from the presumption of no significant environmental
effects. It can be deduced, therefore, that by combining the ex lege abolition of
the environmental impact evaluation on the individual project with the general
time compression, there is a risk of generating negative repercussions in terms of
landscape protection, also undermining the main requirements related to
environmental preservation. The risk is that, by favouring energy interests linked
to the construction of plants, a conflict may be created with interests of a
different nature, such as the landscape. In fact, in the new directive there is no
requirement to consider the impact that certain installations could have on the
soil and/or landscape, in order to avoid using some territories to install
photovoltaic plants. The RED III therefore limits itself to recommending that
priority should be given to industrial areas when mapping, but without setting
any actual constraints.
Although the designation of “renewable energy acceleration areas” may be
feasible in some Member States, the modalities and scale need to be further
investigated. Furthermore, the larger the scale of the “go-to areas”, the more
uncertainties will remain about the strategic environmental assessment with
respect to the lack of specific details on potential projects.
It is important to emphasise that the obligation to establish appropriate
environmental mitigation measures may entail the removal of important
landscape structures, such as hedgerow rows or small woods, which may not in
themselves be strictly protected by national or EU legislation.
On the issue of the siting of renewable energy installations related to species
protection

[63]

, the European Court of Justice has ruled in judgment of 21 July
2011, C-2/10. The dispute concerned the denial of the no-impediment to
situating wind farms on land that is part of an important park of Natura 2000
sites. The judges conclude that a Member State may adopt rules that are more
restrictive than those properly provided for in the Birds

[64]

 or Habitats Directives
[65]

,
thus adopting additional protective rules after notifying to the European
Commission. Accordingly, the Court holds that the prohibition laid down by
that law, which prohibits the installation of wind turbines not intended for self-
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consumption in sites forming part of the Natura 2000 European ecological
network, without carrying out any prior assessment of the environmental impact
of the project on the specific site concerned, is not contrary to European Union
law, provided that the principles of non-discrimination and proportionality are
respected.

4.2 The Italian case

After analysing the European regulations in the field of renewable energies and
the norms provided for how RES plants are to be located, the Italian legislation is
examined

[66]

: it is considered particularly relevant among the Member States as it
has anticipated certain aspects of the regulations on the plants placements.
The interventionist line adopted by the EU in the field of energy, especially the
obligation for member states to adopt by 21 February 2026 plans identifying
renewables acceleration areas, has immediate repercussions on the administrative
systems of the Member States, with respect to aspects of the discretionary power
of administrations, the graduation of sensitive interests among which
environment and landscape, planning procedures, and finally the role of
simplification and of the adjudicator.
In the Italian context, domestic doctrine is not convinced by the European
Council's reminder of the overriding public interest referring to the planning,
authorization and implementation of renewable plants

[67]

. With respect to the
conflict between environment and landscape, case law, for a long time,
emphasised the prevalence of landscape protection under Article 9 of the Italian
Constitution

[68]

. At the same time, the single authorisation instrument, which will
be explored in more detail below, appears to demonstrate a favour towards
renewable energy production

[69]

, even if some regulations seem to refer to the
primacy of the regulation on the protection of the landscape and historical-
artistic heritage

[70]

.
Notwithstanding these considerations, one must point out a regulatory trend
that goes in the same European direction. Mention should be made of the
National Integrated Energy and Climate Plan (PNIEC)

[71]

 and the National Plan
for Recovery and Resilience (PNRR)

[72]

, which contemplates to increase the share
of energy produced from renewable energy sources.
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With respect to domestic issues concerning the increase of renewable energy
sources, a first problem is to be found in the fragmentation of the constitutional
discipline, defined as chaotic and contradictory. After the constitutional reform
of 2001, «the activity of national energy production, transport and distribution»
is included among the «competing competences» of the art. 117 paragraph 3 Cost.,
thus leaving to the Regions the role of implementation and the identification of
general principles in the hands of the State. On this regard, it is worth noting a
series of rulings by the Constitutional Court

[ 7 3 ]

, in which various regional
provisions were declared to be in conflict with the fundamental principles that
define the division of competences between the State and the Regions

[74]

.With
respect to energy management, other matters of state legislative competence are
also referred to «the State's relations with the European Union» (art. 117,
paragraph 2, lett. a), the definition of the essential levels of services concerning
civil and social rights that must be guaranteed throughout the national territory
(art. 117, paragraph 2, lett. m), the protection of the environment and the
ecosystem, the protection of competition and free economic initiative.
Proceeding with a chronological analysis, we note that the domestic legislation of
2003, legislative decree no. 387/2003, implementing European Directive
2001/77/EC had foreseen the effects on the urban planning dimension. In fact,
the Italian legislature decided to introduce a single authorization model ruled by
Article 12 of legislative decree no. 387/2003

[75]

. The single authorization, based on
the criteria of rationalization and simplification, is issued following a single
procedure in which all the Administrations concerned participate. Its issuance
constitutes a title for the purposes of plant construction and must take into
account the regulations governing the subject of environmental protection,
landscape and historical-artistic heritage. Moreover, the decree links the issuance
of the unique authorisation to the automatic declaration of public utility of the
works to be carried out

[76]

.
In addition, the legislature adopted the “Guidelines for the Authorization of
Plants Powered by Renewable Sources”

[77]

 to reserve for the regions the task of
providing limitations and prohibitions for the installation of RES plants, the so-
called unsuitable areas.
The issue of the siting of renewable energy plants is posed by the Guidelines in
terms of overriding public interest, as defined by European sources.
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In the perspective of the application of this principle, the objective of contrasting
climate change, through the settlement of renewable energy plants, is so high a
priority that the regions are only allowed to choose “unsuitable” areas on the
basis of the criteria identified in the guidelines.
Subsequently, the regulations were supplemented following European
indications, in particular Directive 2018/2001/EU (so-called RED II).
Legislative decree no. 199/2021 (the so-called RED II Decree), with Article 20,
modifies the authorisation regulations, adopting a new model based on the prior
identification through ministerial decrees of the areas suitable for the settlement
of RES. It also establishes that, on the basis of the ministerial decrees, the Regions
must provide the concrete identification of the suitable areas within 180 days. In
the case of non-adoption, as was the practice in the majority of the situations, the
State's substitutive powers is applied, pursuant to Article 441, Law no.
234/2012.
It should be emphasised that the rules aimed at positively identifying “suitable
areas” in the Italian legislation with decree no. 199/2021, while in line with the
European principle of maximum deployment of renewable energy sources, does
not follow the corresponding European RED II Directive (2018/2011/EU). In
fact, the directive, although referring to “suitable areas” in Article 15(7),
considers them purely functional for the Member State's assessment of energy
potential. The Italian regulation, instead, introduces a change of perspective:
from a regulation aimed at identifying “non eligible” areas to one instead based
on the determination of eligible areas. Thus, an inversion between exception and
rule is realised

[78]

, using a more promotional mode of the plants also affirmed by
the need to guarantee the achievement of the power of the plants set in the
PNIEC. In these terms, therefore, the Italian regulation anticipated the European
one, which then placed the issue of identifying suitable areas for the installation
of RES plants in the RED III directive.
On this point, the most recent constitutional jurisprudence has emphasised the
impossibility of the regions to suspend authorisation procedures due to
additional constraints with respect to state regulations and has highlighted that
the regions lack the power to «autonomously provide for the identification of
criteria for the correct integration of plants fuelled by alternative energy sources in
the landscape»

[79]

.
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On the authorisation level, Article 22 of decree no. 199/2021 introduces
simplified authorisation procedures

[80]

. In fact, for installations on suitable areas,
the competent landscape authority will issue a mandatory but non-binding
opinion.
The most recent measure on the subject, the so-called “Eligible Areas” Decree, is
adopted by the Ministry of the Environment and Energy Security, with the
agreement of the Ministry of Culture and the Ministry of Agriculture. It came
into force on 3 July 2024 and aims at making the provisions of Law 199/2021,
and specifically Article 20 mentioned above, more effective.
In particular, the decree in question regulates the methods for identifying
suitable areas by setting out the identification criteria and establishes the regional
objectives

[81]

.
The regulation, giving the regions 180 days to identify the areas where it is
possible to build new plants, specifies four different types of areas: eligible areas
with an accelerated authorisation process, non-eligible areas, ordinary areas
different from the previous ones to which the ordinary authorisation systems
apply, and finally areas prohibited by the d.l. “Agriculture” (d.l. n. 63/2024,
converted into law on 11 July 2024), according to which it is not possible to
build new plants in areas classified as agricultural by urban plans. In the event of
failure to adopt the relevant regional measures, substitutive powers are provided
by the State.
The central element of the decree are the criteria chosen for the identification of
the areas; on this regard, art. 7 provides: the maximisation of the areas to be
identified in order to facilitate the achievement of the objectives, the need to
protect the cultural heritage, landscape and agricultural areas, the possibility of
classifying the areas by differentiating them on the basis of the source, size and
type of plant, and finally the possibility of saving the suitable areas under art. 20,
paragraph 8 of legislative decree no. 199/2021.
It should be noted that the reported criteria are very general and seem to slavishly
repeat what has already been indicated in Article 20, paragraph 3 of legislative
decree no. 199/2021.
What emerges from this latest regulatory intervention is a renewed tendency
towards decentralisation, specifically the possibility is entrusted to the regions to
consider as non-eligible areas those ones including goods subject to protection
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according to art. 10 and art. 136 paragraph 1 letter a) and b) of the Code of
Cultural Heritage (legislative decree no. 42/2004)
With respect to the most recently introduced amendments, it is considered that
these entail a dequotation of the interests of constitutional relevance of
environmental and landscape protection, without guaranteeing the coexistence
and balancing of opposing interests. In particular, the legislator’s intention to
overcome the difficulties encountered by means of purely procedural solutions

[82]

,
which do not take into account the shortcomings in terms of planning strategies
and coordination of competences, is apparent.
Subsequent to the identification of areas, the balancing of interests cannot be
fully solved by regulatory sources alone. The law, with its grade of generality and
abstractness, cannot regulate the specific declination of public interests in the
concrete case, a task that falls to the individual administrations, as also recognised
by the Constitutional Court

[83]

 and administrative case law. In fact, a central role is
played by the principle of proportionality

[84]

, which allows for a good balancing of
the different interests. On this point, the aforementioned European Court of
Justice ruling C-2/10 had already attributed a function to the principle of
proportionality specifically in the context of the location of RES plants.

5. The innovations of the agrivoltaic plants

Bearing in mind that the development of plants generating power from
renewable sources is one of the sectors that has generated the greatest number of
conflicts between the environment and the landscape, it is particularly interesting
to analyse how agrivoltaic technology fits into this opposition.
Agrivoltaic, or agro-photovoltaic (abbreviated AFV), is a sector of renewable
energy sources based on a “hybrid” use of land between agricultural production
and electricity generation: agrivoltaic systems are in fact realised by installing
photovoltaic structures on the same land that is cultivated or used for livestock
farming

[85]

.
This new form of renewable energy source becomes central with respect to the
environmental and landscape compatibility of these state-of-the-art plants

[86]

.
Indeed, in the adoption of these plants, an interaction of environmental
protection and landscape protection is considered possible. The authorities
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responsible for expressing the judgement of compatibility must take into
account, in the specific case, the technological and plant engineering peculiarities
aimed at avoiding, or at any rate greatly reducing, the consumption of land

[87]

 that
limits its use for agricultural purposes.
The most recent Italian jurisprudence, by emphasising the specificities of the
agrivoltaic discipline, has attempted to recompose the conflict between landscape
interest and environmental protection

[88]

.
Council of State, judgement 11 September 2023, no. 8258 focuses on innovative
agrivoltaic technology

[89]

. The central theme of the Council of State's ruling is the
relationship between agrivoltaic and photovoltaic plants: in fact, the judges
clearly state that the construction of an agrivoltaic plant, unlike photovoltaic
plants, would have technical characteristics compatible with the possibility of
cultivating the land. Thus, agrivoltaic plants would achieve an effective balancing
of interests and would be legitimate.
The agrivoltaic technology has recently undergone regulatory changes. In fact, as
already mentioned, Article 5 of d.l. no. 63/2024, (“d.l. Agriculture”), prohibits
the construction of new plants in areas classified as agricultural by urban plans.
However, there are some exceptions; in fact, the installation of photovoltaic
systems in areas classified as agricultural by the urban plans is permitted
exclusively: in areas where systems from the same source are already installed and
where modifications are carried out that do not entail a change in the occupied
area of more than 20%, in suitable areas identified by law under Article 20 of
legislative decree no. 199/2021 (e.g. ceased quarries and mines, sites and plants in
the availability of the State Railways, airport sites), areas affected by CERs
(Renewable Energy Community) and in the case of plants financed by PNRR
and falling within the so-called advanced agrivoltaic plants. In any case, a
provisional regime is introduced which provides that the prohibition in question
will not apply to projects for which, on the date of entry into force of the decree-
law, at least one of the administrative procedures has been initiated.
Compared to other RES, the agrivoltaic method meets the needs of agricultural
production through the agronomic recovery of land. Reconciliation with the
agricultural dimension seems to be a strategic element, given the centrality of the
discipline of agriculture, especially from a European perspective. Indeed,
Regulation 1307/2013/EU of the European Parliament and of the Council of 17
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December 2013, laying down rules on direct payments to farmers under the
support schemes of the Common Agricultural Policy, affirms a favour for
actions aimed at improving the environmental performance of farming practices,
thus confirming that the objectives pursued by the Common Agricultural Policy
(CAP) include the mitigation of the conflict between nature and production
requirements.

6. Conclusions

The European legislative choices on renewable energies, followed, or anticipated,
by national ones, are part of a general development. We observe the
materialisation of the first steps of a legal process that departs from the mentality
of ecological modernisation to advance, through the “no harm”

[90]

 approach, the
different logic of “ecological primacy”

[91]

.
In the logic of the European Green deal

[92]

, mentioned above, there has been a shift
from a dimension of European planning requirements usually addressed to single
environmental issues to a more and more integrated approach that coordinates
different policies and measures. However, as previously reported, reconciling
top-down environmental standards and objectives, on the one hand, and local
governance driven by spatial planning, on the other, can lead to conflicts between
different interests

[93]

. The development of EU environmental policies, as in the
case of the adoption of renewable energies, though one could also draw examples
from air quality

[94]

 and noise standards
[95]

, has led to a new dimension of tension
between environmental planning and regulation. In fact, there is a tendency to
widen the gap between local planning practice and standard-setting bodies. In
addition to this, there is the intermediate level of transposition of European
standards into national legislation, which often leads to additional complexities.
The implementation of RES plants is, from this perspective, an instrument for
landscape protection and environmental protection. Taking into account the
possible limitations in the identification of suitable areas on a state or
supranational level, as mentioned above, the establishment of RES plants is only
feasible by integrating the issues based on the settlement of the plants into the
urban planning analysis and instruments.
As stated above, there are no specific provisions to ensure that the transition to
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renewable energy projects or other types of eligible activities will not harm
biodiversity in the areas concerned. Much, therefore, depends on how the “do
not significant harm” principle and environmental legislation will be applied at
the project level. The arrangement of the different interests, environmental and
landscape, cannot disregard the effects of climate change, so a merely sectorial
assessment would not be in line with the changes taking place. In fact, it must be
reasoned that climate change already affects, and will increasingly affect, the
landscape due to desertification, rising sea levels, and hydrogeological disruption.
Therefore, it is recognised that the implementation of renewable energy sources,
in addition to protecting the environment, becomes a landscape conservation
tool.
Finally, with reference to environmental choices, an emphasis should be placed
on the social effects of some decarbonisation policies, especially on the workers
concerned. So, the matter of plants planning is also linked up with the concept of
a “just transition”

[96]

 that focuses on the adoption of measures that primarily
address the socio-economic implications of the energy transition.
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